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PURCHASE ORDER TERMS AND CONDITIONS
(SMALL BUSINESS AND SMALL DISADVANTAGED BUSINESS)
[FAR 52.219-8 AND 52.219-9]

52.219-8 — UTILIZATION OF SMALL BUSINESS

(a)

(b)

(©)

CONCERNS AND SMALL DISADVAN-
TAGED BUSINESS CONCERNS

It is the policy of the United States that small
business concerns and small business concerns
owned and controlled by socially and economically
disadvantaged individuals shall have the maximum
practicable opportunity to participate in performing
contracts let by any Federal agency, including
contracts and subcontracts for subsystems, as-
semblies, components, and related services for major
systems. It is further the policy of the United States
that its prime contractors establish procedures to
ensure the timely payment of amounts due pursuant
to the terms of their subcontracts with small business
concerns and small business concerns owned and
controlled by socially and economically dis-
advantaged individuals.

The Seller hereby agrees to carry out this policy in
the awarding of subcontracts to the fullest extent
consistent with efficient contract performance. The
Seller further agrees to cooperate in any studies or
surveys as may be conducted by the United States
Small Business Administration or the awarding
agency of the United States as may be necessary to
determine the extent of the Contractor’s compliance
with this clause.

As used in this contract, the term “small business
concern” shall mean a small business as defined
pursuant to section 3 of the Small Business Act and
relevant regulations promulgated pursuant thereto.
The term “small business concern owned and
controlled by socially and economically dis-
advantaged individuals” shall mean a small business
concern (1) which is at least 51 percent uncon-
ditionally owned by one or more socially and
economically disadvantaged individuals; or, in the
case of any publicly owned business, at least 51 per
centum of the stock of which is unconditionally
owned by one or more socially and economically
disadvantaged individuals; and (2) whose manage-
ment and daily business operations are controlled by
one or more of such individuals. This term also
means a small business concern that is at least
51 percent  unconditionally owned by an
economically disadvantaged Indian tribe or Native
Hawaiian Organization, or a publicly owned business
having at least 51 percent of its stock unconditionally
owned by one of these entities which has its
management and daily business controlled by
members of an economically disadvantaged Indian
tribe or Native Hawaiian Organization, and which
meets the requirements of 13 CFR 124. The Seller
shall presume that socially and economically dis-
advantaged individuals include Black Americans,
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Hispanic Americans, Native Americans, Asian-
Pacific Americans, Subcontinent Asian Americans,
and other minorities, or any other individual found to
be disadvantaged by the Administration pursuant to
section 8(a) of the Small Business Act. The Seller
shall presume that socially and economically
disadvantaged entities also include Indian Tribes and
Native Hawaiian Organizations.

(d) Sellers acting in good faith may rely on written
representations by their subcontractors regarding
their status as either a small business concern or a
small business concern owned and controlled by
socially and economically disadvantaged individuals.

52.219-9 — SMALL BUSINESS AND SMALL DIS-
ADVANTAGED BUSINESS SUBCON-
TRACTING PLAN.

(@ This clause does not apply to small business

concerns.

(b) “Commercial product,” as used in this clause, means
a product in regular production that is sold in
substantial quantities to the general public and/or
industry at established catalog or market prices. It
also means a product which, in the opinion of the
Buyer, differs only insignificantly from the Seller’s
commercial product.

“Subcontract,” as used in this clause, means any

agreement (other than one involving an employer-

employee relationship) entered into by a Federal

Government prime Contractor or subcontractor

calling for supplies or services required for

performance of the contract or subcontract.

(c) The offeror, upon request by the Buyer, shall submit
and negotiate a subcontracting plan, where
applicable, which separately addresses
subcontracting with small business concerns and with
small disadvantaged business concerns. If the offeror
is submitting an individual contract plan, the plan
must separately address subcontracting with small
business concerns and with small disadvantaged
business concerns with a separate part for the basic
contract and separate parts for each option (if any).
The plan shall be included in and made a part of the
resultant contract. The subcontracting plan shall be
negotiated within the time specified by the Buyer.
Failure to submit and negotiate the subcontracting
plan shall make the offeror ineligible for award of a
contract.

(d) The offeror’s subcontracting plan shall include the
following:

(1) Goals, expressed in terms of percentages of
total planned subcontracting dollars, for the use
of small business concerns and small
disadvantaged business concerns as subcontrac-
tors. The offeror shall include all subcontracts



)

3)

(4)
(5)

(6)

()

(8)

©)

(10)

that contribute to contract performance, and
may include a proportionate share of products
and services that are normally allocated as
indirect costs.
A statement of —
(i) Total dollars planned to be subcontracted;
(if) Total dollars planned to be subcontracted
to small business concerns; and
(iii) Total dollars planned to be subcontracted
to small disadvantaged business concerns.
A description of the principal types of supplies
and services to be subcontracted, and an
identification of the types planned for
subcontracting to (i) small business concerns
and (ii) small disadvantaged business concerns.
A description of the method used to develop the
subcontracting goals in (1) above.
A description of the method used to identify
potential sources for solicitation purposes (e.g.,
existing company source lists, the Procurement
Automated Source System (PASS) of the Small
Business Administration, the National Minority
Purchasing Council Vendor Information
Service, the Research and Information Division
of the Minority Business Development Agency
in the Department of Commerce, or small and
small disadvantaged business concerns trade
associations).
A statement as to whether or not the offeror
included indirect costs in establishing
subcontracting goals, and a description of the
method used to determine the proportionate
share of indirect costs to be incurred with (i)
small business concerns and (ii) small
disadvantaged business concerns.
The name of the individual employed by the
offeror who will administer the offeror’s
subcontracting program, and a description of
the duties of the individual.
A description of the efforts the offeror will
make to assure that small business concerns and
small disadvantaged business concerns have an
equitable  opportunity to compete  for
subcontracts.
Assurances that the offeror will include the
clause in this contract entitled “Utilization of
Small  Business Concerns and  Small
Disadvantaged Business Concerns” in all
subcontracts that offer further subcontracting
opportunities, and that the offeror will require
all subcontractors (except small business
concerns) who receive subcontracts in excess of
$500,000 ($1,000,000 for construction of any
public facility), to adopt a plan similar to the
plan agreed to by the offeror.
Assurances that the offeror will (i) cooperate in
any studies or surveys as may be required,
(ii) submit periodic reports in order to allow the
Buyer to determine the extent of compliance by
the offeror with the subcontracting plan,
(iii) submit Standard Form (SF) 294, Sub-
contracting Report for Individual Contracts,
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and/or SF 295, Summary Subcontract Report,

in accordance with the instructions on the

forms, and (iv) ensure that its subcontractors

agree to submit Standard Forms 294 and 295.

(11) A recitation of the types of records the offeror
will maintain to demonstrate procedures that
have been adopted to comply with the
requirements and goals in the plan, including
establishing source lists; and a description of its
efforts to locate small and small disadvantaged
business concerns and award subcontracts to
them. The records shall include at least the
following (on a plant-wide or company-wide
basis, unless otherwise indicated):

(i) Source lists, guides, and other data that
identify small and small disadvantaged
business concerns.

(if) Organizations contacted in an attempt to
locate sources that are small or small
disadvantaged business concerns.

(iii) Records on each subcontract solicitation
resulting in an award of more than
$100,000, indicating (A) whether small
business concerns were solicited and if not,
why not, (B) whether small disadvantaged
business concerns were solicited and if not,
why not, and (C) if applicable, the reason
award was not made to a small business
concern.

(iv) Records of any outreach efforts to contact
(A) trade associations, (B) business devel-
opment organizations, and (C) conferences
and trade fairs to locate small and small
disadvantaged business sources.

(v) Records of internal guidance and encour-
agement provided to buyers through
(A) workshops, seminars, training, etc.,
and (B) monitoring performance to
evaluate compliance with the program’s
requirements.

(vi) On a contract-by-contract basis, records to
support award data submitted by the
offeror to the Buyer, including the name,
address, and business size of each
subcontractor. Contractors having
company- or division-wide annual plans
need not comply with this requirement.

(e) In order to effectively implement this plan to the
extent consistent with efficient contract performance,
the Buyer shall perform the following functions:

(1) Assist small business and small disadvantaged
business concerns by arranging solicitations,
time for the preparation of bids, quantities,
specifications, and delivery schedules so as to
facilitate the participation by such concerns.
Where the Seller’s lists of potential small
business and small disadvantaged
subcontractors are excessively long, reasonable
effort shall be made to give all such small
business concerns an opportunity to compete
over a period of time.



(f)

()

(2) Provide adequate and timely consideration of
the potentialities of small business and small
disadvantaged business concerns in all “make-
or-buy” decisions.

(3) Counsel and discuss subcontracting oppor-
tunities with representatives of small and small
disadvantaged business firms.

(4) Provide notice to subcontractors concerning
penalties and remedies for misrepresentations
of business status as small business or small
disadvantaged business for the purpose of
obtaining a subcontract that is to be included as
part or all of a goal contained in the Buyer’s
subcontracting plan.

A master subcontracting plan on a plant or division-
wide basis which contains all the elements required
by (d) above, except goals, may be incorporated by
reference as a part of the subcontracting plan
required of the offeror by this clause; provided, (1)
the master plan has been approved, (2) the offeror
provides copies of the approved master plan and
evidence of its approval to the Buyer, and (3) goals
and any deviations from the master plan deemed
necessary by the Buyer to satisfy the requirements of
this contract are set forth in the individual
subcontracting plan.

(1) 1f a commercial product is offered, the
subcontracting plan required by this clause may
relate to the offeror’s production generally, for
both commercial and noncommercial products,
rather than solely to the Government contract. In
cases, the offeror shall, with the concur-
rence of the Buyer, submit one company-
wide or division-wide annual plan.

(2) The annual plan shall be reviewed for approval
by the agency awarding the offeror its first
contract requiring a subcontracting plan during
the fiscal year.
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(h)

(3) The approved plan shall remain in effect during
the offeror’s fiscal year for all of the offeror’s
commercial products.

Prior compliance of the offeror with other such

subcontracting plans under previous contracts will be

considered by the Buyer in determining the
responsibility of the offeror for award of the contract.

(i) The failure of the Seller or subcontractor to comply
in good faith with (1) the clause of this contract
entitled “Utilization of Small Business Concerns and
Small Disadvantaged Business Concerns,” or (2) an
approved plan required by this clause, shall be a
material breach of the contract.

(End of clause)

Alternate | (AUG 1989). When contracting by sealed
bidding rather than by negotiation, substitute the
following paragraph (c) for paragraph (c) of the basic
clause:

(c) The apparent low bidder, upon request by the Buyer,

shall submit a subcontracting plan, where applicable,
which separately addresses subcontracting with small
business concerns and with small disadvantaged
business concerns. If the bidder is submitting an
individual contract plan, the plan must separately
address subcontracting with small business concerns
and with small disadvantaged business concerns with
a separate part for the basic contract and separate
parts for each option (if any). The plan shall be
included in and made a part of the resultant contract.
The subcontracting plan shall be submitted within the
time specified by the Buyer. Failure to submit the
subcontracting plan shall make the bidder ineligible
for the award of a contract.



